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IN THE WESTMINSTER MAGISTRATES’ COURT 

In the matter of a request for Extradition under Part 2 of the Extradition Act 2003 

 

BETWEEN: 

 

THE UNITED STATES OF AMERICA 

Requesting State 

 

V 

 

ARIF MASOOD NAQVI 

Requested Person 

 

JUDGMENT 

 

Introduction 

1. Under Part 2 of the Extradition Act 2003 (“the 2003 Act), the United States of 

America (the “US”, the “Requesting State” or “RS”) requests the extradition of Arif 

Masood Naqvi (the “Requested Person” or “RP”).  He is sought to stand trial on a 

Superseding Indictment alleging various types of fraud and money laundering set out 

in 16 counts. 

 

2. The RP was arrested on 10th April 2019 at Heathrow Airport on his way from 

Islamabad to Dubai and brought to Westminster Magistrates’ Court where he did not 

consent to extradition. I granted him bail on 1st May 2019.  This was appealed to the 

High Court by the RS which added sureties to the nearly 24-hour curfew and £15m 

security that I had imposed. 

 

3. At the beginning of the proceedings there was a co-accused, Mr Sivendran 

Vettivetpillai who had been arrested just after Mr Naqvi.   He consented to his 

extradition to the US on 19th June 2020.  He is due to plead guilty to the Superseding 

Indictment and will give evidence against Mr Naqvi in the US if he is extradited.   

 

4. The first part of the full hearing in Mr Naqvi’s case took place between 22nd and 24th 

June 2020.  Part of the evidence during that hearing concerned the conditions in the 

Metropolitan Correctional Center (“MCC”).  There was then a case management 

hearing on 1st July 2020 when by agreement the hearing on prison conditions in Essex 
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County Correctional Centre (“Essex Correctional”) was adjourned to 14th and 15h 

December 2020.    

 

5. I received written submissions at various stages, the most recent were closing 

submissions from the RP dated 29th December 2020 and from the RS dated 7th 

January 2021.  Judgment was given on 28th January 2021.    

 

6. I was particularly grateful to Mr Summers QC and Ms Kapila for the RS and to Mr 

Keith QC and Mr Watson for the RP for their very helpful and detailed, written and 

oral submissions. 

Issues 

7. The RP raises forum (section 79(1)(e) of the 2003 Act and sections 83A to E), the 

weight to be afforded to the assurances given by the RS, pre-trial and during trial 

prison conditions (section 87/Article 3 of the ECHR) and fair trial (section 87/Article 

6).  The Article 3 arguments had as their starting point the agreed diagnosis of the 

RP’s physical and more importantly mental health conditions.  There were no 

arguments raised that prison conditions post-trial on conviction or guilty plea would 

breach Article 3.   

 

8. Westminster Magistrates’ Court heard evidence in relation to the conditions of 

incarceration in the Metropolitan Correctional Center (“MCC”) in New York, which 

when combined with the RP’s serious health conditions, led this court to express 

preliminary concerns about the RP being detained in the MCC.  The court was not 

asked to, and did not express a view about whether either the MCC would breach the 

RP’s Article 3 rights. 

 

9. As the case developed there was an assurance that the US authorities would not 

oppose bail if the RP was returned to the US.  Further information was then provided 

by the US authorities assuring this court that if, despite the assurance, the RP was 

remanded he would be held not at the MCC but in Essex Correctional.  The part-heard 

hearing on 14th and 15th December 2020 concerned this prison and Articles 3 and 6 

when further evidence was called by the defence.   

Evidence 

10. I was provided with a Joint Hearing Volume which included the affidavits and 

information provided by the RS and the evidence relied on by the RP.  The RP did not 

give evidence but called a number of witnesses.  Three witnesses were relevant to the 

argument on forum, Mr Vahid, Mr Shahid Naqvi (the RP’s cousin) and Mr Azhar.  

Ms Baird, an impressive witness, was called to give evidence about the conditions in 

the MCC and Mr Masimore in relation to whether the RP would be bailed or 

remanded in custody.   

 

11. In December 2020, I heard from Mr Baldassare (Article 6), Mr Sickler (Article 3 and 

Essex Correctional), James Troisi (Article 3 and Essex Correctional) and Mr Dratel 

(Article 3 MCC). 
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12. I have read and listened to the evidence provided by the defence witnesses but I do 

not summarise all of it below, just the parts which are particularly relevant to the 

issues I have to decide.   

Allegations set out in the Request 

13. The RS has been designated by the Secretary of State under sections 73(5) and 84 (7) 

of the 2003 Act and therefore does not have to establish a case to answer. 

 

14. The allegations made by the RS are set out in the affidavits of Andrew Thomas 

(volume A, divider 1 pages 3 to 141), who is the Assistant US Attorney for the 

Southern District of New York. The RP is accused of 16 counts of fraud and related 

money laundering said to have been committed between 2014 and 2018.  The RS 

describe him as the “leader of a criminal enterprise that corrupted Abraaj” (Dayna 

Kendall, volume A, divider 7, page 205).   

 

15. The RP was the founder and Chief Executive of a private equity group called the 

Abraaj Group (“Abraaj”).  Set up by the RP in about 2002, it invested in emerging 

markets in the Middle East and North Africa.  The headquarters for the group were in 

Dubai but it had offices in London and later in Manhattan, New York. 

 

16. Abraaj had investors who were individuals and institutions from around the world.  

The RS case was that from 2013 onwards, Abraaj concentrated on obtaining investors 

in the US.   Well-known investors included the Bill and Melinda Gates Foundation as 

well as asset management firms, pension funds and other US based institutions.   

 

17. Abraaj had various equity funds which were the vehicles for these investments.  The 

investigation of the US authorities has concentrated on three funds: APEF IV, AGHF 

(also known as the Healthcare Fund) and APEF VI.   

 

18. The alleged fraud started in about 2014 when Abraaj had a liquidity problem.  Cash 

flow was not covering the group’s day-to-day activities.  To conceal this, the RP and 

co-conspirators, who were executives of Abraaj, started their fraudulent activity.   

 

19. There were two limbs to the alleged fraud.  The first was misappropriation of 

investors’ moneys by using it to fund cash shortfalls thereby hiding Abraaj’s liquidity 

problems and the second was a valuation fraud.  False representations were made to 

investors about the funds’ performance to encourage them to make further 

investments.  There was an inflation of the value of various Abraaj funds.  Both types 

of fraud involved misrepresentations being made to the investors.  

 

20. The alleged fraud started unravelling in September 2017, when an anonymous email 

was sent to some of the investors.  It told them that cash was being used to fund the 

working capital of Abraaj and in particular it said that APEF IV had funded the 

balance sheet for years.  The RP denied this publicly.  Also, in September investors 

including the Gates Foundation raised concerns about $200 million of investor monies 
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in AGHF drawn down between September 2016 and March 2017 that had not been 

used in the way expected.  A comfort letter was provided from a bank which said that 

as of 30th June 2017 there was $224 million in the account, in fact it is alleged that 

this money had been credited to the account two days before and was removed a few 

days later.  The co-conspirator Mr Vettivetpillai has described this movement as a 

scam.   

 

21. Increasingly disbursements to investors were delayed and various excuses were used.  

The RP is said to have sent an email to a co-conspirator where he said that it was a 

“bit like playing poker”.   

 

22. The money misappropriated is said to have been used not just to get over the liquidity 

problem but also for the benefit of the RP and his family.  Funds were also said to 

have been used to bribe a politician in Pakistan to obtain approval for the sale of 

Abraaj’s stake in an electrical energy utility company.  

 

23. In August 2017, the RP is said to have been writing about the need to inflate the 

valuation of positions held by Abraaj.  Because of these false representations the 

fundraising for APEF VI was successful with nearly £3 billion committed by 

investors.  The inflation then had to be hidden from the investors.   

 

24. There is said to be a recording of the RP at a meeting of Abraaj partners in which he 

explains the point of inflating the valuations.  He says that they need to bear in mind 

why it is happening when they email him to say the valuations are indefensible, he 

said “there are just some things that we have to carry forward until the time is right”.  

And the time is right now.  Okay...at some point we’ve got to take these markdowns, 

because they are... frankly erroneous”.   

 

25. Articles appearing from February 2018 alleged misconduct in Abraaj and this caused 

alarm.  The RP stepped down as the CEO in March 2018.  On 1st March, messages 

were exchanged with a co-conspirator in which it became clear that the RP had had 

removed boxes of papers via an office side door.  The papers related to an entity used 

to syphon off funds from Abraaj.  In June 2018, the holding companies filed for 

Chapter 11.  As at 23rd May 2019, losses were said to amount to $1 billion and the 

RP’s gain $250 million.  

Forum  

RS evidence and submissions 

26. In relation to the forum argument, the most significant evidence from the RS came 

from the FBI Special Agent, Dayna Kendall, who dealt with where the RS said the 

fraud and money laundering set out in the Superseding Indictment took place.  She 

gave the RS’ response to the RP’s contention that the RS was not where any 

prosecution should take place (volume A, divider 7, page 205 onwards).    
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27. Ms Kendall had been sent the “interests of justice” factors listed in section 83A(3) of 

the Extradition Act and considered the test in detail in her statement.  Her overall 

view was that “critical aspects” of the criminal scheme took place in the United States 

(Kendall, paragraph 4).  One critical aspect was the obtaining of investors into the 

allegedly fraudulent funds, many of whom were United States investors, these 

included an agency of the United States government which provided debt financing.  

She dealt with the US financing of some of the Abraaj funds.  

 

28. Ms Kendall’s evidence was not contradicted by any defence evidence.  Under Tom 

Speechley and then Mark Bourgeois, the function of the New York office set up in 

2013 was to fundraise and to do marketing to increase US based investments in 

Abraaj funds.  The New York employees would pitch to US investors.  A US based 

company, Abraaj North America was incorporated in April 2013.  

 

29. In terms of his personal involvement, the RS alleges that not only was Mr Naqvi the 

Chief Executive of the Group at the relevant time but also in July 2014, the RP 

himself went to the US where he and Mr Vettivetpillai pitched Abraaj investments to 

Hamilton Lane in their offices in New York. The RP was said to have made a number 

of representations there which turned out to be false.  The Hamilton Lane investments 

were based “in large part” on misrepresentations made by the RP and others (Kendall, 

paragraph 12).  

 

APEF IV 

 

30. Hamilton Lane’s clients’ first investment in Abraaj was in 2015 and then it invested in 

a total of five funds.  About $175m was committed to APEF IV.  Hamilton Lane’s 

clients were overwhelmingly US based.  Since early 2015, Ms Kendall says that US 

investors accounted for at least $340 million of the $1.6 billion of capital committed 

to APEF IV (Kendall, paragraph 11). 

 

AGHF (the Healthcare Fund) 

 

31. Ms Kendall dealt in detail with the launch of AGHF (the Healthcare fund).  It 

attracted investments of $1billion and the first $100 million came from the Gates 

Foundation, a US based philanthropic organisation (Bill and Melinda Gates).  It was 

pitched as a fund which would invest in hospitals etc in low-income cities in 

developing countries.  There were about 33 US based investors who accounted for 

54.68% of the committed capital in AGHF.  Only two investors in AGHF were based 

in the United Kingdom.  The RS said that the RP was personally responsible for the 

launch and relied on the Gates’ investment to attract other investors.   

 

32. When a drawdown was requested from investors and $12.7 million was sent to AGHF 

in September 2016, the moneys were sent from banks in the US.  More than $10 

million of these funds were not used in the way promised but were funnelled to 

recipients unconnected to the purposes of the fund.  This included funding for the 
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Abraaj New York office and $500,000 to a private entity, Silverline, under the control 

of the RP.   

 

33. A second drawdown from investors in November 2016, ended in substantial funds 

being sent to AGHF, of which at least $70 million was misappropriated including 

$3.2 million sent to the RP or to the private entity Silverline.  These funds included 

about $48.87 million from the Gates Foundation. 

 

34. A third drawdown took place in March 2017, when $115 million was requested.  The 

Gates Foundation paid $13.59 million.  About half of the funds were misappropriated.   

APEF VI 

35. In early 2017, APEF VI was launched targeting primarily US investors.  Abraaj 

recruited Mark Bourgeois to lead the fundraising based in New York.  The RP and 

others travelled to New York to meet current investors in APEF IV and AGHF.  The 

RS says that the RP was the primary speaker on behalf of Abraaj at those meetings.  

The marketing materials contained misleading information in order to deceive. The 

marketing attracted numerous investors from the US, including workers’ pension 

funds.   

 

36. Clients of Hamilton Lane made commitments of about $720 million to APEF VI, of 

those about $490 million were from US based investors.  None of the Hamilton Lane 

investors in APEF VI were based in the UK. 

OPIC 

37. Abraaj also obtained $150 million in debt financing from a US based corporation, 

OPIC, which was an agency of the US Government specialising in finance solutions 

for the developing world.  Again, it is said by the RS that this was obtained by 

misrepresentation.  In August 2017, at Abraaj’s request OPIC disbursed $68million.  

The funds were not used by AGHF appropriately but used to pay Abraaj payroll 

expenses and to pay investors in other funds.   

The unravelling of the alleged fraud 

38. Ms Kendall explained that the unravelling of the alleged fraud was especially due to 

the US investors.  A letter confirming that $224 million was held in an AGHF account 

was procured by the wiring of $196 million from Air Arabia (the RP was a director of 

that company) to the AGHF bank account, where it was held for a couple of days 

before it was wired back after a snapshot was taken of the account.  That confirmation 

was used to show that $196 million of investors' money was in the account.  It was 

said it was still there because of regulatory delays.   

 

39. In November 2017, the Gates Foundation questioned the actual use of the funds.  The 

RP again suggested the use of the airline’s money.  When that did not work, Abraaj 

arranged for the return of $95.5 million to AGHF investors, money taken from 

various Abraaj entities.  As events unfolded in January 2018, AGHF investors sent a 

request to have its books audited and potential falsification was quickly found.   
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40. Ms Kendall points out that some of the charges relate to offences which are ‘tethered 

to the United States’ (Kendall, paragraph 38), one is that of stealing public funds by 

telling lies to OPIC, the Government agency, another alleges stealing of employee 

pension funds.  These charges concern conduct which impacts only the United States.  

41. Mr Summers and Ms Kapila contended that the two-stage approach must be taken by 

the court.  Firstly, the court must decide whether a substantial measure of the RP’s 

relevant activity was performed in the United Kingdom. If so, then the court must 

consider the “specified matters” relating to the interests of justice set out in section 

83(A(3).  The weight to be attached to the “specified matters” will vary from case to 

case.  This is an evaluative process.   

 

42. The question for the court was whether a substantial measure of the activity “material 

to the commission of the extradition offence” was performed in the United Kingdom.  

It is the activity set out in the request that must be assessed.   

 

43. The relevant activity relied on, was not activity which took place in the United 

Kingdom as was clear from the evidence of Ms Kendall.  The RS’ case was that the 

substantial measure of the activities of the RP and the co-conspirators around the 

APEF IV, AGHF and APEF VI funds were performed in the United States.   

 

44. In relation to whether a substantial measure of the RP’s conduct was not performed in 

the UK, Ms Kendall has considered the witness statements relied on by the RP.  She 

said the mission of Abraaj was to invest in emerging markets, not in the UK. Overall 

Abraaj was headquartered in Dubai.  The allegedly fraudulent conduct was aimed at 

US investors and carried out from the US. 

 

45. The RS argued that if the question was where the RP was based at the relevant time, 

there was no evidence either way.  No proof from the RP had been served and none of 

the defence witnesses give an estimate about what part of the conduct in the request 

was carried out in the United Kingdom.   

 

46. Mr Summers relied on the evidence which showed that the RP travelled to the United 

States to make a pitch with allegedly misleading material to Hamilton Lane and 

attended meetings in the United States with existing and potential investors in 2017 to 

promote APEF VI. 

 

47. Contrary to the primary submission, if this court were to find that a substantial 

measure of the RP’s ‘relevant activity’ took place in the United Kingdom, a 

consideration of the ‘specified matters’ in section 83A leads to a conclusion that 

extradition is nevertheless in the interests of justice. 

 

48. Mr Summers and Ms Kapila consider the ‘specified matters’ at paragraph 83 onwards 

in their Opening Note.  I will not repeat their arguments here.  
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49. Finally, although the RP did have significant connections to the United Kingdom, he 

is not a UK citizen, he owns properties not just in the UK but also in Pakistan, St Kitts 

and France.  During the indictment period he was spending time outside the UK.  The 

UK was not his permanent home until 2018.   

 

50. Weighing up the factors the RS contended that all bar one of the factors favoured 

extradition to the United States and extradition is in the interests of justice. 

Forum – the defence evidence and argument 

51. In the Defence Skeleton Argument Part 1 – Forum, Mr Keith and Mr Watson argued 

that the Court could be satisfied that ‘a substantial measure of D’s activity was 

performed in the United Kingdom’.  Mr Keith and Mr Watson’s said that the defence 

witnesses had established ‘an overwhelming case’ that the activity had been 

performed in the UK.  I did not find anything of the sort.   

 

52. They listed the features which took place in London which should lead the court to 

conclude that a substantial measure of the RP’s activity was in the United Kingdom. 

 

53. The list included the activity of the Global Investment Committee which decided on 

investment commitments across the group.  This was chaired by the RP who was said 

by more than one witness to be based in London.  The defence witness, Mr Vahid, 

said many board meetings and shareholder meetings were held in London.  Mr Azhar 

said that critical meetings of the senior management were almost always held there 

along with investor meetings which took place more frequently in London than 

anywhere else.  Mr Shahid Naqvi also said that London was the focal point of 

meetings with bankers, lawyers etc as well as “key global stakeholder meetings 

(paragraph 14 of Naqvi’s statement).   

 

54. Mr Azhar identified London as the largest office outside Dubai.  There were 25-28 

people there including the credit team, the investor coverage team, members of 

various other teams as well as the RP when he was not travelling.   

 

55. According to Mr Vahid, Abraaj’s key advisors were in London, in particular, the legal 

and accounting ones which provided a blueprint for the strategy and growth of Abraaj.  

English law was the stated jurisdiction in the legal documentation.   

 

56. The investor coverage team was based in London, having moved there from Dubai in 

2012 to 2013. The London team’s job was to keep in touch with existing investors.  

The Abraaj pitch material was prepared in London.  Aureos which Abraaj acquired in 

2013 and was based in London, reinforced Abraaj’s position as the “pre-eminent 

emerging markets financial powerhouse” (Mr Azhar paragraph 14). 

 

57. Mr Keith and Mr Watson point out that the healthcare and energy fund businesses 

which lie at the heart of the allegations made in the request were based in London.  

The financial controller of AGHF was based in London.  The thematic funds, 

healthcare, energy etc, were developed out of London.  
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58. The bank accounts for Abraaj’s funds were held with Barclays UK which was 

headquartered in London and then Northern Trust in Ireland.  The Abraaj IT servers 

and support were based in London and the accounting and auditing of Abraaj North 

America was managed from London. 

 

59. London became the alternative head office to Dubai and many staff members were 

moved there when the office was purchased to show a strong presence.   The future of 

Abraaj was a listing on the London Stock Exchange.   

 

60. Mr Keith and Mr Watson then considered the interests of justice threshold at 

paragraph 18 onwards of their skeleton. 

 

61. They argued that it would be wrong to suggest that most of the loss or harm that had 

occurred was in the United States.  Abraaj was a global group with investors around 

the world with its operations based in London.  The interests of the US victims should 

not be over-stated.  There was nothing to prevent a prosecution in the United 

Kingdom.  The evidence which would be predominantly documentary could be made 

available here as well as a few witnesses from the US based funds. They were not 

vulnerable witnesses and included a co-conspirator who was based in London.   

 

62. The RP accepted that whilst there would be inevitably some delay, it would not be 

substantial but given the fact that two of the alleged co-conspirators Mr Vettivetpillai 

and the RP were based in London there were strong grounds for arguing the 

prosecution should be brought here.     

 

63. Finally, the RP relied on his connections to the United Kingdom.  His family are in 

this country and have been settled here for a considerable time.  His family including 

his mother and two sons live either with him or next door.  His son went to university 

here. Although London became his permanent home two years ago. he had had a 

home here for 21 years.  Mr Keith and Mr Watson also relied on the RP’s 

considerable philanthropic endeavours in London over the years. 

 

64. They ended by inviting the court to discharge the RP on the basis that his extradition 

was barred by reason of forum as it would not be in the interests of justice to extradite 

him to the United States.  

Forum - discussion and findings 

65. Section 83A of the 2003 Act defines the forum bar as follows: 

“(1) The extradition of a person (“D”) to a category 2 territory is barred by reason of forum if the extradition 

would not be in the interests of justice. 

(2) For the purposes of this section, the extradition would not be in the interests of justice if the judge— 

(a) decides that a substantial measure of D's relevant activity was performed in the United Kingdom; 

and 

 (b) decides, having regard to the specified matters relating to the interests of justice (and only those 

matters), that the extradition should not take place. 
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(3) These are the specified matters relating to the interests of justice— 

(a) the place where most of the loss or harm resulting from the extradition offence occurred or was 

intended to occur; 

 (b) the interests of any victims of the extradition offence;  

              (c) any belief of a prosecutor that the United Kingdom, or a particular part of the United Kingdom, is 

not the most appropriate jurisdiction in which to prosecute D in respect of the conduct constituting the 

extradition offence; 

 (d) were D to be prosecuted in a part of the United Kingdom for an offence that corresponds to the 

extradition offence, whether evidence necessary to prove the offence is or could be made available in the United 

Kingdom;  

(e) any delay that might result from proceeding in one jurisdiction rather than another; 

 (f) the desirability and practicability of all prosecutions relating to the extradition offence taking place 

in one jurisdiction, having regard (in particular) to— 

(i) the jurisdictions in which witnesses, co—defendants and other suspects are located, and 

 (ii) the practicability of the evidence of such persons being given in the United Kingdom or in 

jurisdictions outside the United Kingdom; 

(g) D's connections with the United Kingdom. 

(4) In deciding whether the extradition would not be in the interests of justice, the judge must have regard to the 

desirability of not requiring the disclosure of material which is subject to restrictions on disclosure in the 

category 2 territory concerned. 

(5) If, on an application by a prosecutor, it appears to the judge that the prosecutor has considered the offences 

for which D could be prosecuted in the United Kingdom, or a part of the United Kingdom, in respect of the 

conduct constituting the extradition offence, the judge must make that prosecutor a party to the proceedings on 

the question of whether D’s extradition is barred by reason of forum. 

(6) In this section “D's relevant activity” means activity which is material to the commission of the extradition 

offence and is alleged to have been performed by D.” 

66. There is no dispute between the parties about the law to be applied in this case.  The 

court must undertake a two-part test.  The first part is where the court must consider 

whether ‘a substantial measure of D's relevant activity was performed in the United 

Kingdom’: s.83A(2). Secondly, and if that condition is met, the judge is required to 

have regard to, only, the specified matters listed in section 83A(3) above, when 

deciding that in the interests of justice that the extradition should not take place.   

 

67. In Love v Government of the United States [2018] 1 WLR 2889 (DC), the Lord Chief 

Justice described the effect of the statutory test and explained that section 83A was 

intended to provide a safeguard for RPs: “ Its underlying aim is to prevent extradition 

where the offences can be fairly and effectively tried here, and it is not in the interests 

of justice that the requested person should be extradited”.  Close attention has to be 

paid to the wording of the statute. “The forum bar only arises if extradition would not 

be in the interests of justice” but the “matters relevant to an evaluation of ‘the 

interests of justice’ for these purposes are found in section 83A(2)(b). They do not 

leave to the court the task of some vague or broader evaluation of what is just. Nor 

does the court have to work out what is the more suitable forum”.    
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68. Each ‘specified’ matter was considered in Love; and in more recent cases, the higher 

courts have confirmed that there is “no predetermined hierarchy” to the factors (Scott 

v United States of America [2019] 1 WLR 774 paragraph 25).   

 

69. Finally, where there is no considered and reasoned belief by a prosecutor that the UK 

is not the most appropriate jurisdiction (and no such belief has been expressed in this 

case) then 83A(3)(c) has no application: Love at [34], [54] and [55]; Scott at [31], and 

Ejinyere v United States [2018] EWHC 2841 (Admin) at [26]. 

 

70. The first question for this court is whether a substantial measure of the RP’s relevant 

activity was performed in the UK.  The relevant activity is set out in Ms Kendall’s 

evidence as summarised above.   

 

71. It is clear from the uncontradicted evidence of Ms Kendall that the alleged fraud on 

the dates relied on was against for the most part US based investors by a branch of 

Abraaj based in New York with the RP involved in selling the investments to the 

investors including in meetings he attended at Hamilton Lane, New York.  The loss is 

in the US, some of the misrepresentations were made by the RP in the US and the 

funds were due to be invested not in the UK but in developing countries.  The mission 

of Abraaj was to invest in emerging markets.   

 

72. In the three funds the alleged fraud is concerned with, in APEF IV, US investors 

comprised $340 million of the $1.6 billion committed.  In AGHF, the first $100 

million came from the US Gates Foundation and 33 US based investors accounted for 

54.68% of the committed capital.  Only two investors in AGHF were based in the 

United Kingdom.  In APEF VI, US investors comprised about $490 million of the 

$720 million committed and none of the APEF VI investors were UK investors. 

 

73. Abraaj also obtained $150 million debt financing from a US government agency, 

OPIC by misrepresentation.  $68 million was drawn down and allegedly misused. 

 

74. The uncovering of the alleged fraud was also due to the US investors. 

 

75. Abraaj was based in Dubai and moved a number of employees to London when they 

opened an office there.  London gradually became the second biggest office after 

Dubai. Abraaj had a number of other satellite or hub offices.  In about 2013, Abraaj 

opened a New York office, and whereas before they had not been interested in 

attracting US investors because of the regulatory problems they anticipated they 

would have, at about that time they started to recruit them.  Of the two New York 

office leads Tom Speechley and towards the end of 2016, Mark Bourgeois, I noted 

that the latter had entered into a plea deal with the US authorities and it is anticipated 

he will give evidence against the RP if he is extradited to the US.   

 

76. Abraaj employees in New York would put together presentations to pitch to US 

investors.   There is no doubt that the US branch of Abraaj recruited the US investors 

with the assistance of the Chief Executive, the RP, amongst others.   
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77. In relation to forum, of the three defence witnesses I heard from, Mr Vahid left Abraaj 

at some point in 2013 and was not working for Abraaj at the time covered by the 

Superseding Indictment.  His evidence did not support the defence’s forum argument.  

His evidence was that as he left, Abraaj was only then turning to find investors in the 

US.  I find that when he worked at Abraaj, the fund entities were based in the Cayman 

Islands, the marketing was based in Dubai and the legal documents were produced by 

English lawyers in Dubai but sometimes in London.  I accept that the RP at that time 

was travelling extensively attending meetings but with homes in Dubai and London.  

Mr Vahid described, at the time he was working there, Abraaj’s beating heart was in 

Dubai whilst the brains where in London.  I have no reason not to accept his 

description.   

 

78. I accept Mr Vahid’s evidence that when he left in about 2013, US investors in APEF 

IV were about 32% of the total.  They were the largest contributors to the funds, next 

up was Kuwait with 14%; there were no UK investors then. 

 

79. It was clear that Mr Shahid Naqvi who was based in London from the end of 2012, 

could not give much evidence in relation to what was happening in the US either.  Mr 

Shahid Naqvi’s said he looked after between 550 to 600 investors who were from 

EMEA and later he had responsibility for Korea and China.   

 

80. Mr Shahid Naqvi said that the small London office grew to about 25 staff when it 

became a main hub.  He gave evidence that the data room was in London also the 

New York accounting was done from London and at one point so was the accounting 

for the healthcare fund.  I also accept that the London office hosted investor events 

and had internal conferences and training courses.   

 

81. I accepted that the number of investors in the US came later and grew in time.  He 

accepted that the US investors were recruited via Hamilton Lane, New York with only 

a minority via Hamilton Lane, London.  Importantly his evidence was that the London 

Investor Coverage Group did not have oversight of US investor coverage activities.  

Mr Speechley and then Mr Bourgeois were based in New York and predominantly 

they pitched to US investors and then looked after them.   

 

82. Mr Shahid Naqvi said that the war room to raise funds for APEF VI was in Dubai.  I 

found that the drive for funds from US investors was being run from the New York 

office and noted he was not aware how many of the $3 billion commitment raised for 

APEF VI was from US investors.   

 

83. The third defence witness, Mr Azhar, spoke about the London office too.  I accepted 

his evidence that between 2014 and 2018 the RP carried out the senior management of 

the Abraaj group in Dubai and London.  I also accept that the funds were held in 

Barclays London with also some accounts in Ireland.   
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84. The RP has been living between a number of countries, one of which is the UK but it 

was only in 2018 that the UK became his permanent home. I accept his family has 

lived in London for some years but I noted that at the time of the hearing in December 

2020, his wife was in Pakistan.  He has strong ties to that country and one of the 

allegations is that he bribed an official there to assist the Abraaj business.   

 

85. From the findings on the evidence set out above I do not conclude that a substantial 

measure of the RP’s relevant activity was performed in the United Kingdom.  I find 

there were a number of administrative functions relating to the funds which took place 

in London, but a substantial measure of the relevant activity (such as the 

representations made to investors) was not in the United Kingdom.  If I am wrong 

about that, and the condition is met then I must consider the specified matters set out 

in section 83(A)(3) relating to the interests of justice.   I do so below. 

 

86. I consider section 83A(3)(a) first.  There is no doubt that the US is where most of the 

loss and harm has resulted from the relevant activity of the RP.  (b) The interests of 

the alleged losers are that any trial takes place close to where they are based and in a 

criminal justice system they are familiar with.  (c)There is no view either way from a 

prosecutor in the UK about where such a prosecution should take place. 

 

87. Section 83A(3)(d): I accept that a trial could take place in this jurisdiction, because as 

with any fraud, much will depend on documentary evidence and that could be 

transferred to the UK.  This case however, does not depend entirely on documentation 

there are relevant meetings which took place where witnesses will be called as to what 

representations were said to have been made in the US by the RP.   

 

88. Section 83A(3)(e): I do find that there would be greater delay in this jurisdiction.  

There has been no investigation here and this would have to take place, presumably 

being conducted by the Serious Fraud Office and although some of the evidence from 

the US could be used and some of the legwork will have been done (such as the 

identification of witnesses), the statements would have to be re-framed.  A substantial 

trial of this sort where a defendant is on bail would not take place, were the 

investigation to be completed today for at the very least 18 months to two years.  The 

US case is ready to be prosecuted subject to the defence having time to prepare their 

case and be given an opportunity to negotiate some sort of resolution to the case.   

 

89. Section 83A(3)(f): there is no doubt that with co-defendants being prosecuted and 

witnesses, including Mr Vettivetpillai, who has entered into a plea deal with the 

prosecution, being in New York, it is desirable and practical that all these connected 

cases should be tried in one jurisdiction, ideally by the same judge.  Of course, 

witnesses could be heard remotely but as I have made clear above a prosecution in 

this jurisdiction would be greatly delayed compared to any proceedings in New York.   

 

90. Section 83A(3)(g): as to the RP’s connection to the United Kingdom.  He has been a 

globe-trotting businessman for many years, essentially based in Dubai but with homes 

in a number of countries including in Pakistan.  He has had a flat in central London 
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since 1995 and I accept he has made his permanent home here since 2018 and that 

some of his family have been here longer.   

 

91. Perhaps the most important factor I take into account in terms of connection to the 

UK, is that the RP is currently receiving medical treatment and will have built up a 

relationship with those treating him.  There is no doubt that a move will disrupt this 

relationship and would mean a change in his doctors.  

 

92. Having regard to the specified matters relating to the interests of justice set out in 

section 83A(3)(a) to (g) above, including the RP’s medical connections to the United 

Kingdom, I do not find that extradition should not take place. 

Evidence of Mr Naqvi’s mental and physical health 

93. There is no doubt that the RP has poor mental health, and this has deteriorated during 

the extradition proceedings at Westminster.  He has been examined at different times 

between April and December 2020 by Dr Phelan, the defence consultant psychiatrist 

(volume B, dividers 16, 19 and 20) and Dr Cummings (volume A, dividers 17, 19, 20 

and 27) instructed by the US government.   

 

94. There was also information on Mr Naqvi within the experts’ statements from his 

treating consultant psychiatrist, Dr Chakrabarti, who had seen him in August 2018 

and then again in June 2019 after his release from Wandsworth Prison.   

 

95. From the medical evidence, the RP had had bowel cancer diagnosed in 2015 followed 

by an operation.  This led to depression.  The RP took anti-depressants and Xanax but 

his mental health became worse.  He was working 18-hour days at the time.  The RP 

was seen by Dr Chakrabarti, in August 2018, a year before his arrest, when he had 

severe symptoms of anxiety and low mood and he was treated with various drugs. 

 

96. Dr Chakrabarti saw him again on 22nd June 2019 after the RP had been released from 

custody in Wandsworth.  The psychiatrist said that the RP had found the experience 

harrowing.  There was a significant difference from how the RP had presented in 

August 2018.   

 

97. In June 2019, the psychiatrist reported that Mr Naqvi had told him he was having 

“severe flashback experiences”.  He said Mr Naqvi had “experienced strong suicidal 

ideation recently and he has had intermittent thoughts of not wanting to be alive.  

However, he is committed to the legal processes, but he remains most pessimistic, at 

times even resigned.  He feels humiliated and broken both financially and 

emotionally”.   

 

98. Dr Chakrabarti explained the RP suffers from insomnia and nightmares when he 

sleeps which leave him fearful of going to sleep.  He had lost ten kilos in the four 

weeks running up 22nd June 2019.  He hardly eats and is exhausted all the time.  He is 

a religious person and he finds that prayers and mindfulness can help.  Over the last 

two months he had lost concentration and had an inability to focus.   
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99. In June 2019, Dr Chakrabarti thought the risk to the RP from himself was low, but he 

was able to mask his feelings which may be “a major complicating factor towards a 

positive prognosis” (quotation from Dr Chakrabarti found in Dr Cummings’ evidence 

at volume A, divider 17, page 517, paragraph 27).  The RP was profoundly depressed 

as found by the expert, with severe anxiety and intermittent suicidal ideation.  There 

were symptoms of post-traumatic stress disorder (“PTSD”).  

 

100. A year later, in June 2020, Dr Cummings asked the RP what he would do if 

were to be extradited to the US, the RP said he was no longer going to put his family 

through this, he said he had neither the money nor the resources to fight.  He said he 

would be put in the worst prison in the world, and he was not going to allow that to 

happen to him.  When pressed he would not say more.   

 

101. Dr Cummings assessed the RP as having a range of symptoms consistent with 

a depressive disorder and additionally PTSD.  He found him to have some paranoid 

thinking that he was being followed.  Mr Naqvi did not accept that he would obtain 

bail in the US.  Dr Cummings thought that the issue of suicide was pertinent, but the 

RP avoided the topic as he was probably concerned, he would be hospitalised if he 

admitted he was suicidal.  When tested the RP had severe depression and moderate 

anxiety. 

 

102. Both specialists (Dr Cummings and Dr Phelan) saw the RP later in 2020 (last 

in December) they found the RP to have deteriorated over recent months.  Dr 

Cummings (volume A, divider 28, page 601) who had examined him again on 13th 

December 2020 found that the RP’s depression had become more severe, and he had 

paranoid beliefs which had become more developed.  He found he had a depressive 

disorder and had symptoms which were consistent with a severe depressive episode 

with psychotic symptoms. 

 

103. In his 13th December 2020 report, Dr Cummings said that in terms of 

extradition, there was a ‘real prospect’ of further deterioration and that the risk of 

suicide remained real (divider 28, page 604, paragraph 25).  Although Mr Naqvi 

would not be drawn on this, his responses indicated he had a negative outlook on life 

and “suicide was a potential direction he might pursue”.  It is more likely at a time 

when all avenues to avoid extradition have been exhausted.  Were he to be extradited, 

“there would be a definite impact upon his mental health and this would include the 

prospect of suicide”.  Detention in a US custody centre would likely also to have a 

negative effect on his mental state.  

 

104. It was Dr Cummings’ view was that if extradition went away then the RP 

would improve as he found his low mood and anxiety were clearly related to the 

prospect of extradition.  He said there was a risk that the RP would take his own life if 

extradition became inevitable.  This risk would be difficult to manage in the 

community.   
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105. Both Dr Cummings and Dr Phelan confirmed there was a continuing diagnosis 

of PTSD.   

 

106. Dr Phelan noted that the RP was always at risk of developing depression and 

this had now being triggered by the allegations made against him and the 

consequences and restrictions on his life (page 314, paragraph 49).  Indeed, the 

changes to Mr Naqvi’s life from being a successful, globe-trotting, international 

businessman in control of his destiny to being a prisoner in Wandsworth must have 

been shocking.   

 

107. The RP’s current mental health condition has a significant impact on his 

functioning.  Dr Phelan said Mr Naqvi exhibits “lethargy, lack of motivation, and 

impaired concentration are common symptoms in severe depression and are likely 

responsible for the deterioration in his self-care and slowing of his mental faculties.  

In addition, his paranoid thinking is likely to be affecting his decision making and 

judgement” (divider 20, page 336, paragraph 39).  The RP met the criteria for a severe 

depressive disorder with psychotic symptoms (paragraph 37).  Dr Phelan said there 

had been a worsening of his mental health and this was clear from his “physical 

appearance, self-reported behaviour, psychometric scores, mental state examinations 

and development of psychotic symptoms” (paragraph 38).   

 

108. Dr Phelan explains that there are present a number of risk factors for suicide.  

He has told the expert consistently that he will not go to the US although he has not 

said he will actively take his own life but this may be due to the fear that if he says so 

he will be returned to prison.  The RP had hinted that if his extradition is ordered he 

will stop taking his medication expecting that he will then die.  Dr Phelan says it is 

not possible to predict what he will do but he believed the RP would be likely to 

attempt to take his own life “through passive or active means” (paragraph 40).  Being 

in his own home and seeing his close family will provide some mitigation in reducing 

the short term risk of suicide.   

 

109. Mr Naqvi’s poor physical health is set out conveniently in Dr Phelan’s most 

recent report of 1st December 2020 (Volume B, divider 20, page 326) although there 

is a separate report on his physical health dated 28th April 2020 prepared by Dr 

O’Connor (volume B, divider 17, page 321).   Not only was there a history of 

colorectal cancer, diabetes, hypertension, coronary artery disease and hyperlipidaemia 

but he was admitted to hospital in April 2020 with pneumonia which may have been 

linked to Covid 19.   

Discussion and findings in relation to Mr Naqvi’s health  

110. I accept the agreed evidence provided by Dr Cummings and Dr Phelan.  The 

most concerning evidence is in relation to the RP’s mental health and the risk he 

poses of suicide.  I accept that there has been a deterioration of Mr Naqvi’s mental 

state not assisted by the weeks he spent in Wandsworth Prison.  He is frightened of 

the prospect of extradition and spending time in a US prison.  I accepted the experts 

view that there is a real risk that he will attempt to commit suicide.    
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111. As to Mr Naqvi’s physical health, I accept it is poor and he has the range of 

physical conditions, either past or current, including diabetes and coronary heart 

disease, which are set out in the reports.   

Risks of the RP being held in custody 

112. The prosecution submission in their written argument of 7th December 2020 

was that there was no real risk that the RP would be detained in prison either pre-trial 

or during the trial.   

 

113. The RS gave a solemn assurance on 7th May 2020 that the US authorities 

would not oppose bail if the RP was extradited to New York and served affidavits 

dated 6th May 2020 from Mr Nick Kroll, Special Agent of the FBI (volume A, divider 

8, page 220), and Mr Max Nicholas, the Assistant US Attorney of the Southern 

District of New York (“SDNY”) (volume A, divider 15, page 505), which set out the 

approach they would take.  They said not only that bail would not be opposed but that 

conditions similar to those in this jurisdiction would be imposed at the suggestion of 

the prosecutor. 

 

114. The RS contends that in consequence of the undertaking it is “overwhelmingly 

unlikely that the Defendant will not remain at liberty following his extradition”.  The 

undertaking is that bail is assured from the moment of surrender via pre-trial, during 

the trial and post-conviction, through any appeal process and right up to voluntary 

surrender to serve his sentence.   

 

115. Mr Nicholas in his affidavit said that in his view it was ‘unlikely that Naqvi 

will be detained at any point in time at either the MCC or the MDC’ (paragraph 4).  

He explained that SDNY ‘intends and undertakes’ to propose to Judge Kaplan who 

has conduct of the case, that the RP be permitted to remain on bail in the US pending 

trial.  SDNY will propose that the RP remain on conditions of bail ‘that are 

substantially the same as the conditions of his current bail in the United Kingdom’.  

The further intention is to sort this out after the RP’s extradition is ordered and before 

he arrives in the US, so that the bail proposal is ‘pending before Judge Kaplan prior to 

Naqvi arriving in the United States’.    

 

116. As a result of the approach of the RS, what the court needed to consider was 

there were ‘no substantial grounds for believing there is a real risk that Mr Naqvi may 

be detained pre-trial'.    

 

117. In contradistinction, Mr Keith pointed out that Mr Masimore had said that 

there was a real risk that the RP would not be granted bail in the US although Mr 

Masimore accepted that it was more likely than not that the RP would be released on 

conditional bail.  The witness accepted that the offer of not opposing bail was made in 

good faith, by Mr Nicholas, a man of undoubted integrity and that the prosecution 

would support bail wholeheartedly.  He pointed out, nevertheless, that the US 
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prosecution authorities would be entitled to argue for custody if unknown facts came 

to light.   

 

118. In a later statement, in response to Mr Masimore, Mr Nicholas explained that 

it “is the present intention of the USAO [United States Attorney’s Office] not to seek 

Naqvi’s pretrial detention upon his being extradited to the United States to face the 

charges pending against him”...”Naqvi is likely not to be incarcerated prior to trial, in 

the MCC, the MDC, or anywhere else”.  He believed it was likely that the District 

Court would allow the RP to remain on bail.  Mr Nicholas relied on the bail granted to 

Mr Abdel-Wadood, a co-defendant in this case who had been convicted of the charges 

and therefore had more of an incentive to flee (volume A, divider 16, page 507). 

 

119. Mr Nicholas pointed out that Mr Masimore who had appeared in hundreds of 

bail hearings had not been able to point to even one case where a defendant was 

remanded in custody despite both parties not objecting to bail.  Mr Masimore replied 

that this was because it was impossible to conduct the research.  The only example he 

had found was a decision of a magistrate in South Florida, which was then overruled 

by a district court level judge.  Mr Nicholas’ experience was that the prosecution’s 

consent to bail is given serious weight by the district court.  

 

120. Mr Nicholas asserted that the RS’s opposition to bail in this jurisdiction a year 

ago, did not undermine their approach to bail in New York.  Mr Nicholas said the US 

would respect the bail decision made in this country.  An important factor was that the 

RP had been on bail for a year subject to conditions.  He would be subject to 

monitoring by the Pretrial Services Office in New York and the judge and prosecutor 

now had the example of the co-defendant Mr Abdel-Wadood who had remained on 

bail in New York without incident for over a year.  

 

121. Mr Nicholas went on to suggest at paragraph 11, that the terms of the RP’s 

bail could be arranged before he set foot in the US and could involve cash which 

could simply be transferred.  Any ‘posting of physical property’ could also take place 

before he arrived, so that there would be no delay between arriving in the US and the 

satisfaction of his bail conditions.  Mr Nicholas said that he could not see any reason 

why the RP would need to spend any days in custody in the US. 

 

122. As to the criticism made of Mr Nicholas’ use of the words the RS’ ‘present 

intention’ to consent to bail (see paragraph 118 above), when he said that, he meant to 

guard against an unforeseen possibility or some major event intervening which would 

mean the RP was a danger in the community or a flight risk based on currently 

unknown factors.  

 

123. There was a difference in views between Mr Masimore and Mr Nicholas about 

the possible sentence.  Mr Nicholas said it was for the sentencing judge but with no 

minimum tariff the district court had complete freedom to set the sentence. Those 

convicted of fraud are “very often” (paragraph 13) sentenced below the advisory 

Sentencing Guidelines range.  The witness provided an example of a defendant 
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accused of overseeing a $100 million fraud which had a guideline of 262-327 months’ 

imprisonment where the defendant was sentenced to 50 months after trial.  Mr 

Nicholas’ view was that there was a “strong likelihood that consistent with the 

practice of the courts of the Southern District of New York involving financial fraud, 

Naqvi would be sentenced to a period of imprisonment below 20 years and would be 

incarcerated at a low-security BOP facility”.  Mr Nicholas’ view was shared by Mr 

Kroll and significantly by Mr Hollingworth the witness from the Bureau of Prisons 

(“BOP”) who makes the decision.  All three said that the RP would be held in a low 

security prison. 

 

124. Mr Keith and Mr Watson argued that there was a real risk that the RP would 

be considered a flight risk and held in custody whilst awaiting trial if extradited to the 

US.  Furthermore, they argued that he would not be held in a low security facility if 

convicted. 

 

125. The defence witness, Mr Masimore, said there was a real risk of the RP being 

remanded into custody. The way he put it in evidence was that he “would agree it was 

more likely than not that Mr Naqvi would be released on bail” but it was not 

overwhelmingly likely.  He accepted that the judge having conduct of the case was 

not capricious nor irrational and that he was very experienced.   He agreed that there 

was a presumption in favour of bail and that Judge Kaplan would have to find a 

reason to deny bail.  He also accepted that he could produce no evidence where 

despite a prosecutor agreeing to bail, a Judge had refused it.   

 

126. Mr Masimore explained the reasons for a remand in custody as:  

(a) the likely very significant sentence on conviction of up to the statutory 

maximum of 291 years after trial and conviction;  

(b) the strength of the case against Mr Naqvi;  

(c)the high loss alleged in the case ($250 million);   

(d) what is said to be the RP’s personal gain out of the alleged fraud;  

(e) his lack of community ties in the US; 

(f)  the substantial assets available to him;  

(g) the possible lack of those available to pay securities in the US and  

(h) the possibility of a change in circumstances between now and when bail is 

considered which would allow the US prosecution to argue for custody.    

127. Mr Masimore had obtained the transcript of the bail application made by the 

co-defendant Mr Abdul-Wadood.  The allocated judge, Judge Kaplan, considered 

there was a palpable flight risk and wanted to understand why there were joint 

recommendations for bail in his case.  Mr Masimore accepted that like the RP, Mr 

Abdul-Wadood had few community ties and had pleaded not guilty.  Furthermore, in 

Mr Abdul-Wadood's case, with the prosecutor supporting bail, Pre-Trial Services 

assessed that he was a flight risk, yet Judge Kaplan still granted him bail.  In terms of 
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Judge Kaplan’s approach to the RP being granted bail in the US, he would look at the 

matter independently, but he accepted that the fact that the RP had complied with 

conditions throughout would be significant.  Were he to be granted bail he could be 

detained pending satisfaction of the bail conditions.    

 

128. The offence level calculations Mr Masimore had made gave a total sentence 

score of 51 points.  This meant that the RP would receive a sentence of more than 30 

years.  In that case there was no prospect of him being housed in a low security 

facility.  He would not be in a federal camp as he was not a US citizen nor in a 

medium security facility as that is reserved for those sentenced to between 20 and 30 

years.  

 

129. Mr Masimore explained that there was no analysis from RS witnesses when 

they said he would be held in conditions of low security and the points system led to 

his conclusion that the RP would not be held in such a facility.  Sometimes the 

guidelines exist but the result can be very different depending for example on the age, 

health of the prisoner and whether he was violent.  He accepted the level of prison 

endorsed for the RP, however, was solely the decision of the BOP and that the witness 

Mr Hollingworth worked at the BOP.  He said he was surprised by the evidence that 

he would be held in a low security prison as it seemed to fly in the face of the 

guidelines.   

 

130. Mr Masimore did agree that if granted bail he would be bailed after conviction 

if there was an appeal and allowed to surrender to custody voluntarily.  As to release 

before the end of the RP’s sentence, there was virtually no chance of clemency and 

compassionate release would be based on drastic medical conditions.  

Risks of the RP being held in custody - discussion and decision 

131. As perhaps to be expected, there are the same, or at least very similar 

considerations, when it comes to bail in New York, as there are in this jurisdiction.  In 

New York, it is decided on, firstly, whether the RP presents a flight risk and secondly 

whether conditions could reasonably assure his attendance.  I noted that the same 

considerations applied in Westminster Magistrates’ Court when I originally granted 

bail to the RP.  A difference is that in the US, Pre-Trial Services conduct an 

independent investigation on behalf of the court which typically includes an interview 

with the defendant and speaking with the prosecutor before a report is prepared for the 

court which makes a recommendation on bail.  The court then makes the decision.   

 

132. I accept that the prosecution’s assurance that they would support conditional 

bail is given in good faith and is binding on the prosecution.  I accept the evidence 

from Mr Nicholas that they will agree bail conditions ‘substantially identical’ to those 

imposed by this court and the High Court.  I accept too the prosecution’s contention 

that there is no evidence that the judge currently seized of the case had denied bail 

when the prosecutor had agreed bail with a package of conditions. 

 



21 
 

133. I heard evidence about a case concerning a Mr Scheinberg.  This was relied on 

by Special Agent Mr Kroll as being an extradition case where bail was granted by 

Judge Kaplan with a bail package agreed by the prosecution.  Mr Masimore sought to 

distinguish that case from this by pointing out that the maximum sentence faced by 

Mr Scheinberg was five years, he consented to extradition and he was in the process 

of negotiating a plea.  In fact, as it turned out when Mr Masimore was cross-

examined, that he was wrong: the maximum sentence Mr Scheinberg faced was 65 

years, he had initially fought extradition including by evading the US authorities for 

more than eight years although it was fair to say that he was negotiating a plea with 

the authorities at the time of the bail hearing.  

 

134. This was a significant case because it was said that Mr Scheinberg had 

significant assets running possibly to $4.9 billion, the sum for which he sold his 

unlawful gambling business.   He had no community ties and had been living on the 

Isle of Man to avoid extradition and was caught visiting Switzerland.  He had fought 

extradition before finally consenting.  I found it very significant that he was 

negotiating a plea deal.  Although I accept that there was no evidence that that 

negotiation would have influenced the judge, it would seem to me of importance 

when comparing Mr Scheinberg’s situation with Mr Naqvi’s. 

 

135. I accept that, just as it is in this jurisdiction it is exceptionally that a defendant 

charged with white collar crime in New York, is remanded into custody.    

 

136. I accept therefore, that there are indications (not just in the Scheinberg case 

but also where the co-conspirator, Mr Abdel-Wadood is concerned) that as set out in 

the case of Shankaran v Government of India [2014] EWHC 957 (Admin): ‘the fact 

that the prosecution does not object to bail in principle...would be considered very 

carefully and accorded appropriate respect by’ (paragraph 65) Judge Kaplan.  As 

against that though, is the obvious point that no assurance can bind a judge in a state 

where there is a separation of powers.   

 

137. I consider firstly that the Pre-Trial Services may not take the same position as 

the prosecution and more significantly, secondly, the judge in New York, may take a 

different view of bail to that taken by the prosecution.  

 

138. I accept that the approach of a judge in New York would be similar to the 

approach taken by this court.  The judge would weigh up the risk of flight.  The 

difference though in the New York jurisdiction is that this RP lacks the community 

ties that he has in London. Although I have found the RP has only settled in London 

since 2018, it would appear that his family have been based here for longer.  They 

have homes in central London.  This is not the case in New York.   It is not clear to 

me furthermore whether his family would move with him to New York.   

 

139. The judge in New York would be concerned, as I was, that the RP has a home 

in Pakistan (as well as in other jurisdictions), has access to substantial resources and is 

facing at best a few years in prison, up to a possible, but unlikely in my view, 30 
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years.  There is a risk too that the case will become a stronger one the closer it gets to 

trial.  Another consideration is that the court will want to ensure the RP is not a risk to 

himself.  As against that, the defence will put forward substantially the same bail 

conditions that apply in this country and this will be supported by the prosecution.   

 

140. Having weighed up the different arguments, I find that while the chances are 

better than evens that he will be granted bail on substantially the same conditions as 

are currently imposed, it would be wrong to discount the real risk that bail conditions 

would not sufficiently allay the New York judge’s concern that the RP would be a 

flight risk and would remand him in custody.  

 

141.  In view of that decision, I will consider the assurance in relation to Essex 

Correctional and the conditions in that facility.   

Section 87 of the 2003 Act, Article 3 and the RS assurance 

142. A note dated 18th June 2020 (this must be July) from the Embassy of the US 

(volume A, divider 23 page 557) attaches an assurance dated 13th July 2020 from the 

US Marshals Service in relation to where the RP will be held if remanded in custody 

and not granted bail.  The note explains that the US Marshals Service ‘play the 

primary role in designating the facility where Mr Naqvi would be detained if he were 

to be remanded in custody after extradition and prior to trial’.  A statement is attached 

from the Deputy US Marshal for the US Marshals Service who confirms that if 

remanded the RP will not be held in the MCC or MDC, but he would be detained at 

Essex Correctional in Newark, Jersey.   

Assurances – discussion and decision 

143. The ECtHR case of Babar Ahmed v United Kingdom (Admissibility) (2010) 

51 EHRR SE6, found that the court has to consider the meaning and likely effect of 

any assurances provided and whether they are sufficient to remove the real risk of 

violation of a particular right.  

 

144. The ECtHR in its decision of Othman (Abu Qatada) v UK (2012) 55 EHRR 1 listed 

matters a court should consider when weighing a diplomatic assurance received from 

another country.  The court is to assess firstly the quality of the assurances given and 

secondly whether they can be relied on.  

145. Othman decided the court should have regard to whether the terms of the assurance 

have been disclosed to the court; whether they are specific or are general and vague; 

who has given the assurances and whether that person binds the receiving state; 

whether they have been issued by the central government and whether local 

authorities will be bound by them; whether the assurances concern treatment which is 

legal or illegal in the receiving state; whether the assurances have been given by a 

Contracting State; the length and strength of bilateral relations between the sending 

and receiving states including the receiving state’s record in abiding by similar 

assurances; whether compliance with the assurances can be objectively verified 

through diplomatic or other monitoring mechanisms, including providing unfettered 

access to the applicants’ lawyers; whether there is an effective system of protection 
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against torture in the receiving state, including whether it is willing to cooperate with 

international monitoring mechanisms and whether it is willing to investigate 

allegations of torture and to punish those responsible; whether the applicant has 

previously been ill-treated in the receiving state and whether the reliability of the 

assurances has been examined by the courts of the sending state. 

146. The US has enjoyed a long relationship with the UK.  The assurance I have been 

given comes under the aegis of a diplomatic note from the US Embassy.  The US 

Marshals Service decides where an inmate will be held.  The assurance is precise, and 

I have no reason to doubt that the RS will feel bound by it.  The assurance can be 

verified easily and the RP’s lawyers will have unfettered access to him were he to be 

held in a prison other than Essex Correctional.  

147. These factors lead me to have no reason to doubt that the RP will be held at Essex 

Correctional prior to trial. The more contentious decision is whether he will be held at 

Essex Correctional during the trial. Essex Correctional is in Newark, Jersey which is a 

distance away from the courthouse in Manhattan where the RP will be held.   

148. I heard defence evidence from Mr Dratel, a senior and experienced New York based 

lawyer that there was no prospect of the RP remaining in Essex Correctional during a 

trial in the Southern District of New York.  He said either the judge or the US 

marshals would decide that for the currency of the trial the RP should be held in the 

MCC or MDC.  He had never known of a defendant being held in Essex Correctional 

whilst being tried in the Southern District.  The judge might make an order for him to 

go to the MCC or the MDC because the journey could disrupt the smooth running of 

the trial and the US marshals might do so because of the resources it would require to 

bring over the defendant on a daily basis. 

 

149. Mr Keith and Mr Watson contended that if Mr Dratel is right then the conditions in 

the New York prisons of the MCC or MDC were still relevant. 

 

150. Much has been made by the defence about the distance between Essex Correctional 

and the Southern District courthouse.  I find that the distance between the two is about 

ten miles. I find that the time it would take to go from one to the other is between 30 

minutes on a good day and 1 hour plus on a day when the traffic is heavy, a two hour 

round trip.   I did not find that sort of travel unusual or particularly difficult.  A 

number of prisoners in London have that distance to travel to court every day and 

London has similar issues with traffic as New York.   

 

151. For the reasons set out above, I do not accept that a solemn assurance given to this 

court by the US Marshals would be ignored.  On that basis I have not considered the 

evidence of Ms Baird and whether, if the RP was held in the MCC or MDC, there 

would be a real risk of infringement of his Article 3 rights not to be subjected to 

inhuman or degrading treatment.    

Article 3 – Essex Correctional and the RP’s medical condition 

Evidence from the RS 
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152. In relation to Essex Correctional, the Warden, Mr Cirillo (volume A, divider 

25, p562), had reviewed the statements provided by the defence witnesses, Mr 

Sickler, Mr Baldassare and Mr Troisi.  It was Mr Cirillo’s overall position that the RP 

would be housed safely and humanely if detained at Essex Correctional.   

 

153. Warden Cirillo said that Essex Correctional is inspected annually by the New 

Jersey Department of Corrections Office to ensure compliance with the New Jersey 

Administrative Code.  Essex Correctional is also accredited by the American 

Corrections Association which is intended to improve facility operations by using 

clear standards.  

 

154. As at 10th November 2020, there were 2046 inmates in a prison which could 

hold 2368.  The facility was not overcrowded.  Inmates are either those with pending 

New Jersey cases or Federal inmates.  Others are detained by US Immigration and 

Customs Enforcement (“ICE”) in a separate part of the prison.  The same staff serve 

both sides of the prison although the ICE detainees have no contact with the other 

inmates.  

 

155. A newly arrived inmate is housed in a housing unit based on his criminal 

history and what he is charged with.  There are pods each consisting of 32 cells with 

bunks (64 inmates) or dormitory units which are mostly for ICE detainees.  A dorm 

housing unit consists of bunks for 48 inmates with separate lavatories and showers 

and one officer per dorm.  An inmate such as the RP is likely to be placed in a dorm 

as they house more cooperative inmates than other units. 

 

156. All inmates are allowed into the recreation area for six hours a day.  They have 

access to legal materials and their lawyers.  There are legal visit rooms.  Because of 

Covid inmates can now meet virtually with their lawyers using a tablet with scheduled 

appointments, Monday to Friday.  They can meet with them every day if that is their 

wish.  Apart from the tablets, a computer is available in each housing unit for the 

inmate to review electronic discovery.  They have access to these even at the end of 

the court day.   

 

157. The Warden said that Essex Correctional ‘routinely houses inmates with 

pending criminal cases (such as Mr Naqvi) in the Southern District of New York and 

transport is arranged via the US Marshals Service.  There are also rooms for video 

conferencing to court.  The journey to court takes between 30 minutes and one hour 

and the court is ten miles away from Essex Correctional.  

 

158. Essex Correctional can also provide protective custody at the request of the 

inmate and there are Special Housing Units for those who break the rules.  Any 

grievances can be raised by using the tablets on each housing unit.  

 

159. The medical facilities are explained at paragraph 17 of Mr Cirillo’s statement 

(divider 25, page 565).  The inmates have regular access to healthcare.  An inmate 

also can ask for medical care by submitting a request either via a note or in an urgent 
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situation via the officer on duty.  There are appropriate medical facilities and staff on 

site and there is access to more sophisticated medical diagnostic and treatment 

facilities via a teaching hospital in Newark which is a Level 1 Trauma Centre.  

 

160. The Mental Health Department provides skilled psychological care and the 

program is overseen by a specialist in mental health care in correctional institutions.  

It is managed by Ms Jones-Damis, whose evidence I summarise below.  

 

161. Essex Correctional’s response to Covid has resulted in one of the lowest 

infection/transmission rates in New Jersey and has been monitored by the District 

Court of New Jersey.   

 

162. Mr Cirillo considers the statements of Mr Baldassare and Mr Sickler and 

makes the comment that neither has significant first-hand experience of Essex 

Correctional.  He says of Mr Troisi that he has never worked in the medical unit nor 

had responsibility for administering medical or mental health treatment to inmates.  

 

163. He took issue at paragraph 22 of his statement with various points made by the 

defence witnesses.  Notably, he disagrees with Mr Troisi who said that Essex 

Correctional understaffs its suicide watch unit.  He said it is a one-to-one watch as per 

official policy.  He explains that gangs do not operate freely.  If it became a problem 

for Mr Naqvi, the offending inmate would be transferred to a different housing unit.   

 

164. Significantly, he said that it was likely that Mr Naqvi would be housed in a 

dormitory for Federal inmates, with no disciplinary issues and who are aged 50 and 

over.  The RP would be likely to be permitted to work in the kitchen.  He would 

receive hot meals even during the trial as all meals are heated up in the units.  He did 

not accept that Mr Naqvi would be a high-profile prisoner because Federal prisoners 

are routinely held in Essex Correctional.   

 

165. Finally, Mr Cirillo took issue with Mr Sickler’s comment that Essex 

Correctional was an “awful placement” for the RP.  He said that they take seriously 

their mission to provide safe and humane housing and when deficiencies occur, 

promptly address them.  He said that all worn mattresses had been replaced and 

certain areas were being refurbished. 

 

166. The Covid situation in Essex Correctional was dealt with by the Director 

Alraro Ortiz (statement dated 13th October 2020 at volume A, divider 27, page 583).  

He explained that as at 11th October 2020, there were 1946 prisoners in the facility.  

He sets out what Essex Correctional has done to keep the inmates as safe as 

reasonably possible.   

 

167. He explains that efforts are made to socially distance inmates but also the 

healthcare medical staff are now on-site 24 hours a day.  There is also an on-site 

medical 42 bed infirmary supervised by a doctor.  At all times there are two RNs and 

LPNs in the building and a nurse practitioner.  A physician is there 16 hours a day, 
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seven days a week and one is on-call 24 hours a day. A nurse visits every housing unit 

twice a day.  If an inmate reports Covid symptoms, then the staff member can call the 

nurse for an immediate triage assessment.  The outbreak is being tracked carefully.   

 

168. Mr Ortiz sets out the Covid protocols in Essex Correctional at page 587, 

paragraph 19.  Perhaps the most important protocol is at f.  which is a new protocol 

set up to handle inmates who have health conditions which make them at high risk of 

serious complications from Covid.  

 

169. The protocols continue at paragraph 20 and seem appropriately robust in all 

the circumstances.  They include a 14 day quarantine for new arrivals when their 

temperature is taken twice daily; the facilitation of confidential telephone calls 

between inmates and their lawyers via headsets; mask wearing by the staff at all times 

and by inmates if they exhibit symptoms.  Common areas and equipment including 

the tablets used by the inmates are sanitised regularly and the inmate cleaners are 

provided with masks and gloves.  Quarantine which consists in an inmate in a cell on 

his own is also used to prevent the spread of the disease. 

 

170. During Covid, time out of the cell is limited to 32 inmates at a time.  The 

sensible timetable that inmates follow to enable social distancing when they are let 

out of their cells is set out in Mr Ortiz’ paragraph 43.  In terms of tests for Covid, as at 

12th October 2020, there were eight positive ICE detainees, four county inmates one 

of whom remains in Essex Correctional, and a total of 17 county inmates in a facility 

across the street from the Essex Correctional facility.  There have been 98 members of 

staff who have tested positive for Covid, 95 of whom are back at work; one new 

positive test in the past week (the week before 12th October) and four members of the 

civilian staff all of whom are back at work.    

 

171. Jennifer Jones-Damis is a psychologist in the Mental Health Department of 

Essex Correctional (volume A, divider 24).  She had reviewed the psychiatric reports 

on the RP.   She gave her opinion that Essex Correctional Jail Mental Health 

Department was capable of coping with the mental health needs of the RP.   

 

172. Ms Jones-Damis went through the safeguards available to the RP from the 

mental health screening which takes place on his arrival at Essex Correctional to the 

safeguards for inmates who are at high risk of suicide.  A constant suicide watch is 

provided as well as appropriate medication.  Those with severe mental illness have 

more frequent contact with the Mental Health Department and will be housed in their 

own cell but with the same rights as other inmates.   

 

173. Depending on the risk assessment an inmate can be classified as needing a 

“close watch” or “constant watch”.  The former involves the prison officers closely 

observing him and the objects in his cell to keep the inmate safe.  “Constant watch” 

involves the inmate wearing a safety smock and safety blanket and having no objects 

in the cell and having one-on-one observation by a prison officer, and monitoring with 

a camera.  They would have daily contact with the Mental Health Department 
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Director.  The witness goes on to say that the Department would be willing to speak 

to the defence expert Dr Phelan to obtain information about the RP’s needs.       

Article 3 – defence evidence 

174. The RP contended that Mr Naqvi would be held in Essex Correctional in 

conditions which would breach his Article 3 rights.  They relied primarily on the 

evidence of Mr Sickler and his exhibits and Mr Troisi.   

 

175. Mr Sickler was a lawyer and academic who had over 40 years of experience in 

criminal justice in the US.  He was part of the Justice Advocacy Group based in 

Virginia.  He had analysed the prison system in the US.  He had given evidence in a 

number of extradition cases in this jurisdiction.   

 

176. He said he had been to the Essex Correctional about six times and had had six 

clients imprisoned there over the past two years, including two in 2020.  His only 

personal experience of the facility was the legal visitors’ room, however, as he had 

never visited the housing units.    

 

177. I would have been able to give what he said more weight had the prisoners 

whose evidence he was relying on been named.  They could have given evidence, as 

other prisoners have done, in extradition hearings.   Mr Sickler said that they had 

nothing to gain from giving the accounts of the prison they had given but the court 

had no way to assess his evidence based as it was on what six prisoners had told him. 

 

178. Mr Sickler did rely also, however, on reports produced in litigation involving 

the immigration side (the ICE part) of the prison.   

 

179. In relation to Essex Correctional’s reputation, Mr Sickler said it was thought 

to be a very tough prison.  His clients had told him that it was far tougher than the 

MDC.  

 

180. He said he thought that the institution tried to do its professional best in 

relation to the prisoners but that all prisons were inherently dangerous, dysfunctional, 

and difficult and are places which prisoners find physically and emotionally 

debilitating although some were better than others.  

 

181. His clients who were all in the non-ICE part of the prison complained about 

the cold, the lack of choice about who they bunk with, and the not infrequent 

violence.  The phone and tablet usage was gang run and gangs permeated the prison 

and there was a tendency to turn a blind eye to gang activities.   

 

182. On a more positive note, Mr Sickler accepted that gang activity was much less 

prevalent in the medical health unit.  He agreed there was nothing wrong with the 

clothing provided or the shower facilities and he said that the prisoners had access to 

reading materials as well as tablets on which they could have 99 minutes of 

confidential calls to the lawyers. 
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183. Although the reports he had considered (some exhibited) concerned the 

immigration side of the prison, he speculated that things were probably worse for the 

non-immigration side of the prison.  He was not aware of any negative reports on the 

Federal, State or County side.     

 

184. In terms of Covid, Mr Sickler said the way Essex Correctional coped was no 

better or worse than other prisons which had problems with social distancing and a 

lack of supply of masks.  

 

185. He disagreed with the evidence that mental health needs could be met in the 

prison.  He said they tried their best, but he would worry that timely care would not be 

provided to Mr Naqvi, if he had a crisis.   He gave the example of a prisoner who had 

hanged himself whilst in a straitjacket and could not say whether standards of care 

had improved or remained the same since then. 

 

186. The more credible defence witness who gave evidence about Essex 

Correctional was Mr Troisi, who had entered all parts of the prison over many years 

although he had never worked in the medical unit.  Mr Troisi was not relying on a 

very small number of prisoners’ accounts and had been employed as a correctional 

officer in the prison from March 2004 to June 2018.  Since his retirement he had been 

into the prison on multiple occasions as he remained the union representative for 

collective bargaining on behalf of the officers.  He had daily interaction with the staff.  

The RS argued in their closing submissions that as a union representative he had an 

axe to grind, but I found his evidence for the most part reliable.    

 

187. In December 2020, he told the court that a gangs’ intelligence unit had been 

created in the past two months and that was because there were gangs in every unit in 

the prison, whether they were acting criminally or not would depend on the unit.  He 

could say from his position as an internal affairs investigator between 1999 and 2003 

that there was occasional wrongdoing by correctional staff.   

 

188. Mr Troisi explained that although Warden Cirillo spoke about accreditation to 

the ACA, it provided for the bare minimum of standards and often waivers were given 

depending on the cost of the change to meet the physical standards.  He did not know 

of a single facility that had been denied accreditation although some had been given a 

hard time and made to jump through the hoops to get it.  The ACA visited both parts 

of Essex Correctional and had a guided tour, but they are looking for policy 

malpractice.  The prison had been accredited even when it had received critical 

reports on the immigration side of the prison.   

 

189. Mr Troisi confirmed the physical layout of the housing units.  He said the 

Federal prisoners are together either in cell-based housing units or in the one dorm if 

over a certain age.  
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190.  He described the cells as having one toilet with no partition, one table and a 

stool, a glazed window with natural light coming in, but no view.   In normal times 

the prisoner is allowed out of the cells for about four hours twice a day up to a 

maximum of eight hours but Covid 19 has led to a limit on the time allowed out, if 

infected an inmate is only allowed out for two and a half hours a day.  He reported 

some problems with mould in a shower and torn mattresses some of which had been 

replaced but not all of them.  The food is all prepared in a central kitchen but is then 

reheated in a pantry area in each unit on hot plates. 

 

191. In terms of Federal prisoners meeting non-Federal prisoners, Mr Troisi said 

that they could walk to the medical unit unescorted and could pass anyone en route.  

Also in the medical unit there could be a mixing of prisoners although there were 

more staff on duty there.   

 

192. He said it was not fair to say that there was excessive violence against 

prisoners but there were some bad apples amongst the staff.  Sometimes the reaction 

of the officers to violence amongst prisoners was too slow and they could react 

inappropriately and make it worse.  The problem of a ratio of 1 officer to 64 prisoners 

means that an officer knows if he is attacked it would take a minute and a half for help 

to arrive.  

 

193. Mr Troisi reported that there had been acute staffing problems in the past 

months and mandatory overtime when staff were not allowed to leave until they were 

replaced by the new shift.   

 

194. He did not know of any public or press reports criticising the conditions for 

the Federal prisoners.  The US Marshals send someone one day a year to check the 

conditions.   

 

195. Mr Troisi said that Mr Naqvi would be vulnerable to exploitation as he would 

be seen as a man of means and prisoners would expect him to provide goods if he 

wanted to eat.  Although the unit for older prisoners did not exist when Mr Troisi 

worked there, he did not see why there would not be members of gangs in that unit.   

 

196. In terms of being able to have conferences with their lawyers during the 

pandemic, prisoners have been provided with more tablets than the 10 to 12 for 64 

prisoners when he worked there.  If Mr Naqvi were to be held in a dorm, however, 

there would be nowhere to go to be private to have a consultation.  The tablets are 

available on a first come first served basis.  When he was there the availability of 

tablets was not an issue but, in his time, they were not being used for trial preparation.   

 

197. As to medical care, Mr Troisi explained that if a prisoner needs medical 

attention, they can either fill in a sick call slip and that goes to the medical department 

via a correctional officer or there are mailboxes on housing units, the nurses empty 

them each day and then there will be triage by need before the prisoner sees a doctor 

depending on urgency which could be two or three days later.  His understanding is 
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that the tablets in the housing units can also be used to contact the medical 

department.   

 

198. Mr Troisi’s view was that the system of contacting the medical unit works 

properly and quickly.  The time frame for a response is reasonable because if a 

prisoner has a more urgent need then he would tell the officer and the officer would 

contact the medical unit.  There had been problems in 2004 and Mr Troisi gave 

examples where the medical unit had not worked appropriately.  One example was of 

an officer falling down the stairs where a medical unit employee put the collar on 

sideways.  Another example was of an officer being run over outside the prison and 

the medical unit wanted to carry him in rather than waiting for an ambulance.  A third 

rather more relevant example was when the prisoner was having a fit and whilst the 

medical unit employee assessed the situation the prisoners lifted him on to a stretcher.   

 

199. When pressed Mr Troisi agreed that if prisoners wanted to attack a prisoner in 

the infirmary, they could feign illness to gain access to him although there are more 

staff in the medical unit to keep an eye on the prisoners which means it is safer. 

 

200.  His most significant evidence was in relation to the way that suicidal 

prisoners are cared for.  In his paragraph 31, he sets out the code which ensures that 

those at risk are monitored one-on-one.  He said that whilst that is the policy the 

reality at Essex Correctional is that they do not have sufficient officers to do that.  

They assign one officer to watch two or three prisoners in their individual cells in the 

medical unit or on the housing unit.  The code prevents using cameras instead of 

people yet there are cameras in such cells with one officer watching perhaps 16 

screens with another officer walking along the cells looking in.  He said it did not 

satisfy the one-on-one requirement. 

 

201. During his time as an officer, he had experienced incidents of prisoners self-

harming or taking their own lives despite being supervised in a medical or protective 

custody unit.  There are two levels of suicide watch, the one more likely to be abused 

is the one-on-one ratio.   

 

202. In terms of the psychologist at Essex Correctional he confirmed that there was 

no head currently and Ms Jones-Damis who was covering was a family specialist.  A 

Dr Sandrock visits a couple of times a year but does video link appointments.  There 

are a number of clinical social workers on the staff who deal with mental health issues 

in the prison but if more is needed then either Dr Jones-Damis or Dr Sandrock are 

contacted.   

 

203. His experience of medication provided to prisoners was that as inmates cannot 

bring their own in, if the medication is not in stock then it might be a day or two 

before they can get it.  Furthermore, the same brand may not be provided.    

 

204. In terms of Mr Naqvi’s attendance at court.  He would be woken at between 

4.30am and 5am, he would receive a cold breakfast, and a bad lunch.  He would be 
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frisked, then shackled and taken by van and removed to the court holding cells.  If it 

was a normal court day, he would generally return between 4.30pm and 6pm.  He 

would arrive after dinner and would get the dinner then.   

Section 87 of the 2003 Act and Article 3 discussion and findings 

205. Section 87 of the Extradition Act reads as follows: 

s87 Human rights 

 

(1) If the judge is required to proceed under this section (by virtue of section 84, 85 or 86) he must 

decide whether the person’s extradition would be compatible with the Convention rights within 

the meaning of the Human Rights Act 1998 (c. 42). 

(2) If the judge decides the question in subsection (1) in the negative he must order the person’s       

discharge. 

(3) If the judge decides that question in the affirmative he must send the case to the Secretary of 

State for his decision whether the person is to be extradited. 

 

206. The test for this court to apply is well-known and established: whether there are 

substantial grounds for believing that the RP, if extradited, would face a real risk of 

being subjected to treatment contrary to Article 3 (Saadi v Italy (2009) 49 EHRR 30).  

The burden on the defence is less than on the balance of probabilities but the risk must 

be more than fanciful.   

 

207. The prosecution and defence rely on different authorities but there is no dispute that 

the burden of establishing the real risk lies on the RP (Klemis v USA (No. 1) [2013] 

EWHC 4454 (Admin).  The threshold of Article 3 can be met by a cumulative effect 

of conditions which meet the minimum level of severity.   

 

208. A recent extradition case involving the US considered by the Divisional Court, 

Hafeez v USA [2020] 1 WLR 1296, says that “strong evidence is required to establish 

a violation of Article 3 by reference to prison conditions when the requesting state is a 

well-established democratic country”.  

 

209. The approach this court must take is to look at Article 3 through the prism of the 

RP’s agreed medical conditions.  It is his mental health as set out in the agreed 

diagnoses which is of primary importance and the conditions that he would meet in 

Essex Correctional.   

 

210. I noted that the defence do not contend that the risk of suicide set out above by the 

psychiatrists reaches the threshold for section 91 of the 2003 Act (the section which 

applies where the RP has a physical or mental condition which makes it unjust or 

oppressive to extradite him).   The threshold was set out in Wolkowicz v Poland 

[2013] I WLR 2402, which approved the approach taken to a RP’s risk of suicide set 

out in Richen Turner v USA [2012] EWHC 2426.  It is clear from the experts’ 

assessments that the Mr Naqvi’s mental condition is not such that it has removed his 

capacity to resist the impulse to commit suicide.     

 

211. What of the conditions in Essex Correctional? Mr Sickler suggested the RS’ 

witnesses were not reliable in their descriptions of the facilities whilst Mr Troisi 
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accepted that they had integrity.  Certainly, the descriptions given by the RS’ 

witnesses tallied with those given by Mr Troisi who knows the inside of the prison.   

 

212. Mr Sickler did not know that Essex Correctional was operating just beneath 

capacity but focussed on its large size.  I rejected Mr Sickler’s view that Essex 

Correctional was as bad as or even worse than the MCC or MDC.  His views were 

based on what six anonymous prisoners had told him and reports on the ICE side of 

the prison not the Federal side; I did not find Mr Sickler’s evidence to be reliable.   

 

213. I gave more weight to Mr Troisi’s evidence as he had worked in Essex 

Correctional for many years and still went in as a union representative.  I doubt not 

that he has union type disputes with the leadership of Essex Correctional, nevertheless 

he was more reliable than the other defence witness.   

 

214. From the evidence, I found that as in with many prisons the food is not good; I 

accept there is mould in some of the showers; some mattresses still need replacing; I 

accept too there are gangs in some if not all of the housing units, a problem the 

leadership is taking seriously having set up recently a gangs intelligence unit; I accept 

that there are some bad apples amongst the correctional officer and there is also some 

violence amongst the prisoners.  Finally, I accept that the prison is having the same 

trouble with Covid that each prison in every country is having, staff are off with 

Covid or self-isolating which is causing a staff shortage.  

 

215. Of particular relevance to Mr Naqvi, I find there is a special dormitory 

reserved not just for Federal inmates (such as the RP, if he is remanded), but for those 

who are aged 50 and over and have no disciplinary issues.  Mr Sickler said his sources 

had told him it did not exist.  His sources were clearly wrong.  I do not accept the 

gangs in that unit would be able to threaten the RP with impunity or be allowed to 

flourish.  

 

216. I found the cells were appropriately sized and furnished and the inmates had 

sufficient time out of their cells (up to eight hours a day in non-Covid times) and over 

two hours in the current pandemic.  I found that the inmates have access to their 

lawyers as often as they wish in normal times and during the pandemic have an 

increased use of tablets to prepare their defences.  Mr Troisi was not of the view that 

the tablets were under the control of the gangs.  All he could say was that there were 

more tablets in the units then there had been when he worked there full-time.   

 

217. Contrary to Mr Sickler’s evidence, I find that there were many more than two 

or three prisoners charged with white collar fraud in the prison as I accepted Mr 

Troisi’s evidence that they comprised the bulk of the Federal prisoners held there.   

 

218. There are reports of a number of problems on the ICE side of Essex 

Correctional, these include water shortages, food safety problems, leaks in the 

building fabric and incidents of violence between prisoners and between staff and 

prisoners.  I accepted the RS’ argument that it was striking that whilst all the reports 
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of problems at Essex Correctional were about the ICE side of the facility, there was 

not one report on the Federal or County side of it.   Although the defence suggested 

that the conditions were the same in the ICE and I accept both parts of the prison 

shared the same staff, I noted that whereas the immigration detainees went on hunger 

strike because of the condition of the food, the prisoners in the other section of the 

prison did not.   

 

219. There was no evidence either of prison riots which might have indicated a 

prison which has serious issues, such as permanent low staffing levels or poor 

physical conditions.  I reject completely Mr Sickler’s contention that the 

administration in Essex Correctional had been deliberately deceiving US agencies 

which conduct inspections at the facility.  He had no evidence to confirm what he 

said.   The non-ICE side is inspected once a year by the US Marshals Service and if 

there were serious issues with that part of the problem, the inmates’ constant contact 

with their lawyers would surely reveal the problems and lead to publicity and change. 

 

220. I find that if remanded, the RP would be held initially in quarantine before he 

is likely to be transferred to the over 50s dormitory for those who do not present 

disciplinary problems.  Federal prisoners are held there and they are predominantly 

accused of white-collar type crimes.  I cannot exclude the fact that there might be over 

50 year old gang members present but it is hard to see how they would flourish in that 

sort of dormitory and I have no reason to doubt that the prison officers would deal 

with any problems that might arise.   

 

221. I cannot exclude the fact that the RP’s may be perceived as very wealthy and 

this may lead to pressure from other prisoners.  As agreed by the witnesses, I find that 

the Essex Correctional staff would respond appropriately to any trouble by removing 

the other inmate or transferring the RP to another unit or by placing him in protective 

custody.  

 

222. The most important aspect of Essex Correctional from the RP’s point of view 

is the care he needs and would receive from the medical and mental healthcare unit. 

 

223. The medical unit is staffed around the clock but if more serious treatment is 

required then a hospital transfer can take place.  The unit has vital equipment such as 

defibrillators etc, x rays can take place on site, it even has dialysis capabilities.  The 

RP is a diabetic and the unit provides inhalers and even machines for sleep apnoea 

could be provided if required.   

 

224. The detainees are able to get medical assistance, in a number of ways.  I find a 

nurse comes around three times a day to pick up medical slips which is usually a non-

urgent need for medical assistance.  For more urgent requirements, the prisoners can 

either contact the officer on duty in their dormitory or can use a tablet to contact the 

unit.  Mr Troisi described the time it takes to get medical help as “reasonable”.  His 

criticisms boiled down to the medical unit having on a very limited number of 

occasions reacted inappropriately to some unexpected incidents.    
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225. In terms of the protection of prisoners in the medical unit, even Mr Sickler 

agreed that the gang culture is much less prevalent there and there are more staff 

keeping an eye on the inmates.   

 

226. When it comes to the physical medical conditions Mr Naqvi suffers from, I 

find these are not so unusual that Essex Correctional could not deal with them. 

 

227. The mental health care in Essex Correctional has been subject of much 

evidence and criticism.  I find that there is a qualified psychologist, Ms Jones-Damis, 

in charge even if she specialised in family psychology.  She has considered the mental 

health reports written by Dr Phelan and Dr Cumming and it is her professional 

opinion that the Essex Correctional Mental Health Department can cope with Mr 

Naqvi’s needs.  I have to respect her views.   

 

228. Ms Jones-Damis sets out the measures that will be taken to care for the RP on 

his arrival.  There will be screening, a bridging of his medication, a psychiatric 

evaluation and physical visits by staff within the Mental Health unit and suicide watch 

if that is needed.  Appropriate steps will be taken to protect the RP from himself.   

 

229. The professionalism of Ms Jones-Damis is shown by her suggestion that she 

will speak to Dr Phelan if Mr Naqvi is remanded.   That would suggest that Mr 

Naqvi’s medication will have been discussed between the doctors and available to 

him when he arrives.  There was no suggestion from any of the witnesses that 

medication was not available after the first couple of days and Ms Jones-Damis has 

explained that in Mr Naqvi’s case bridging arrangements will be made. 

 

230. There was no evidence of any note contradicting the evidence about the 

Mental Health Department.  Indeed, Mr Troisi accepted that it was not uncommon for 

the prison mental health professionals to speak to a prisoner’s treating doctor.   

 

231. There was a dispute between the prison authorities and Mr Troisi about 

whether there was a one-to-one observation of those subject to suicide watch.  Mr 

Troisi said that the staffing level was low and that on occasion it dropped to one guard 

to three prisoners.  At a time of staff shortages because of Covid, Mr Troisi’s 

evidence did not surprise me.  This was the evidence in relation to the treatment of 

inmates which was of most concern to this court.    

 

232. Mr Naqvi is mentally unwell, he suffers suicidal tendencies with the experts 

having found there is a real risk of suicide and if he is remanded in custody he may 

deteriorate.  Essex Correctional must be able protect him appropriately from himself.  

The policy of the prison is to have a one-to-one correctional officer-inmate ratio to 

protect those who are a great risk of ending their lives.  This appears on occasion to 

have been replaced by a one officer to three inmates ratio assisted by CCTV.   It was 

clear to me though from Warden Cirillo’s reaction to this evidence that he was not 
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aware of what had happened on occasion and it was not something that was going to 

be allowed to happen again.   

 

233. It gave me some confidence that Mr Troisi did confirm more generally that 

prisoners receive professionally appropriate treatment.  I rejected Mr Sickler’s 

evidence about the Mental Health Department as I noted that none of his six clients 

had ever had problems with their mental health so their experience of that department 

was likely to be minimal.   

 

234. In terms of Covid 19, there are difficulties faced by every detention centre and 

prisons are affected wherever they are.  Mr Troisi considered that Essex Correctional 

was not doing enough to keep the prison safe and reduce infection.  Having said that 

the prison has a Covid plan which like many other plans works when it does and 

doesn't, when it doesn’t.  

 

235. Mr Keith and Mr Watson add into the mix the journey the RP will have to take 

between Essex Correctional in Newark on the one hand and the court in the Southern 

District of New York on the other if remanded in custody.   

 

236. Their concerns were two-fold, firstly the length of the trial which would lead 

to a long period when the RP has to commute the ten miles between the two points.  

What Mr Baldassare described as a long trial was approximately six to ten weeks.  

The second was the time this journey would take which I have found to be somewhere 

between 30 minutes to travel when the traffic is light up to an hour plus, when the 

traffic is heavy.  I noted this is the sort of journey that prisoners in London have to 

undertake on a daily basis from say Belmarsh to the Central Criminal Court or from 

say Brixton Prison to Southwark Crown Court.  Although the prisoners in this country 

are not shackled, they are held in very small cells on the prison vans.   

 

237. I find there is nothing about the travel which would amount to a breach of 

Article 3.  I noted that in the US, the court can vary its sitting hours to accommodate a 

fair trial to allow, for example, Mr Naqvi to have conferences with his lawyers.  

 

238. Putting the evidence together, whereas I accept Essex Correctional has many 

of the faults found in most large prisons, I do not consider that the cumulative 

conditions at Essex Correctional cross the Article 3 threshold for any prisoner held 

there.  Even when considering the RP’s physical and mental health diagnoses, I find 

that Essex Correctional would treat and care for him appropriately.  The conditions in 

the Mental Health Unit and procedures in that unit and in the medical unit, are 

reasonable.  They do not cross the high threshold of a breach of Article 3.  There is no 

strong evidence establishing a violation.  I do not find there are substantial grounds 

for believing that the RP, even considering his particular physical and mental health 

conditions would face a real risk of being subjected to inhuman or degrading 

treatment. 
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Article 6 – discussion and decision 

239. The test I must apply is whether Mr Naqvi can show there is a real risk that he 

will suffer a flagrant denial of justice in the US (flagrant denial of a fair trial – 

Soering v United Kingdom (1989) 11 EHRR 439).  Othman v United Kingdom [2012] 

ECHR 56 suggests that the breach of the Article 6 principles has to amount to the 

nullification of the very essence of the right.  The risk has to be substantial.  It is a 

stringent test which will occur in very exceptional circumstances.   

 

240. Mr Keith and Mr Watson for the RP argue that there are exceptional features 

present in the RP’s case which should lead this court to find that the trial proceedings 

in the US will amount to a flagrant denial of justice.  They rely on the following 

exceptional features: that the RP will be held in Essex Correctional whilst being tried 

in the Southern District of New York; the RP is facing a complex fraud trial at a time 

when there has been an unprecedented disruption to court proceedings which will lead 

to delays to any trial and a pressure to make as much rapid progress as possible 

(Defence Closing Submissions page 17, paragraph 77). 

 

241. The defence relied on Mr Baldassare whose evidence was that the RP’s rights 

to a fair trial would be “substantially impeded” by two disadvantages, the first was 

because the process of discovery would be difficult with Mr Naqvi in custody and the 

second because of the implications of the RP having to travel to and from the court 

during the trial.  

 

242. First of all, I accept that the trial Mr Naqvi faces is a complex fraud.  Like all 

alleged frauds, it will be document heavy but the prosecution is likely to rely heavily 

too on recordings or witness evidence of what the RP is said to have represented in 

meetings which led to some of the investments.  Those will be significant pieces of 

evidence against the RP.   

 

243. I accept that if he is remanded in custody, preparing a case of this sort will be 

considerably more difficult than if the RP were to be granted conditional bail, 

particularly if he were to be in custody during the pandemic.  Mr Keith and Mr 

Watson point out that the issues to be raised in the US court will include dismissal, 

admissibility, intercept and severance, I accept that those issues may well arise, but 

the legal concepts and those applications will be for the lawyers to prepare having 

taken instructions.   

 

244. I accept that there is a vast amount of material, emails and the like that will 

need to be considered by the defendant and his lawyers, but one approach would be 

for a junior lawyer to go through the mass of documentation and triage the relevant 

evidence to take instructions on.  There is no need for the defendant to go through it 

all.   

 

245. In any event, it was clear from the evidence of all the witnesses that Essex 

Correctional facilitates, firstly, meetings with lawyers (in normal times seven days a 

week, no appointments needed, compare that with the restrictions in the UK prisons) 
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and, secondly, the accessing of evidence/documentation uploaded onto electronic 

devices.  I do not accept Mr Baldassare’s evidence that in a case of this type, with the 

engagement required, that it is “not going to work”.   Covid 19 will make things more 

difficult, but lawyers have become used to engaging with defendants remotely. 

 

246. I accept that once the trial starts and if Mr Naqvi is in custody, he will have 

long days: an early start, a potentially one-hour journey, the court day, however long 

it lasts (9am to 3pm or 4pm) and then a possibly one hour journey back to Essex 

Correctional where his evening meal will be heated up in his unit.   

 

247. Mr Baldassare said that the trial judge would become frustrated and that the 

US Marshals would then move Mr Naqvi to the MCC or MDC.  I have already 

explained I do not expect that will happen.  Frustrations are something that occur 

every day in court and I do not consider that that would lead to a breach of an 

assurance that he be held, if remanded, in Essex Correctional nor to an unfair push to 

move the trial process on.  I have not heard any criticism of the professionalism of the 

judge allocated to this case.  I have no doubt he will grant the defence more time if it 

is needed. 

 

248. I do not accept that the RP will be prevented from properly engaging in the 

process either by preparing or by instructing his lawyers.   I do not find there is any 

risk at all of an Article 6 breach, let alone a real risk.   

Decision 

Formalities: 

 

249. It is not disputed that the documents submitted by the RS are duly 

authenticated and comply with section 202(3)(4)(a) and (4)(aa) of the 2003 Act.  It is 

agreed that the documents set out in section 78(2) of the EA are included within the 

documents sent to the court by the Secretary of State.  I find that the certificate issued 

by the Secretary of State, the particulars of the requested person, the particulars of the 

offences and the warrant for the RP’s arrest have all being sent to the court.  

 

250. I am satisfied and it is not disputed that the RP is the person whose extradition 

is requested (satisfying section 78(5) of the 2003 Act).  The offences set out are 

extradition offences (section 78(4)(b)).  The RP attended meetings in relation to the 

investments in the United States when misrepresentations as to the investments were 

made.  Harm was caused to the US investors.   

 

251. The offences set out in the extradition request are extradition offences within 

the meaning of section 137 of the EA.  All the conduct is alleged to have taken place 

in a category 2 country, the conduct would constitute offence in this jurisdiction 

punishable with imprisonment for a term of 12 months or more if it had happened 

here.  The RS has set out at paragraph 59 of the Opening Note, a list of the offences 

which the conduct would constitute in this jurisdiction. The most obvious of the 
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offences is a Conspiracy to Defraud and Transferring Criminal Property.  The conduct 

is punishable with a sentence of 12 months or more in the United States.  

 

252. The RP has been served with the copies of the documents as required by 

sections 78(4)(c ) and 70(9) of the 2003 Act  

 

253. I find that the requirements of section 78 are satisfied.  No bars to extradition 

are raised and I find there are none, sections 79 to 83 are satisfied.   I have found 

above that extradition is not barred by forum.  I have decided the arguments raised 

under section 87 (Articles 3 and 6) in the affirmative and therefore I must send the 

case to the Secretary of State for her decision as to whether the RP should be 

extradited under sections 87(3) and 92 of the 2003 Act.    

 

 

Senior District Judge (Chief Magistrate) Emma Arbuthnot 

28th January 2020 

 


